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(803) 737-5120

IN RE: CC DOCKET NO. 97-165 - PETITION FOR COMMISSION
ASSUMPTION OF JURISDICTION OF LOW TECH DESIGNS,
INC.'S PETITION FOR ARBITRATION

Dear Mr. Caton:

Enclosed please find an original and four (4) copies of the
Public Service Commission of South Carolina's Response to the
above-captioned Petition. I have enclosed an extra copy,
which I would appreciate your date-stamping and returning to
me in the enclosed self-addressed, stamped envelope. I also
enclose copies for all individual Commissioners and for
Messrs. Richard Welch and Bill Kehoe, and Ms. Janice Myles of
your Staff, which I would appreciate your distributing as
appropriate. In addition, I enclose proof of service on GTE
and Low Tech Designs, Inc.

Thank you for your consideration in this matter.

Sincerely,

~,~~-
F. DAVID BUTLER
General Counsel

FDB:ng

Enclosures:

cc: James M. Tennant
Joe W. Foster, Esquire
Morris Sinor, Esquire
International Transcription Service

Post Office Drawer 11649, Cohunbia, South Carolina 29211
III Docton Circle, Cohunbia, South Carolina 29203

FacsDnile:(803)737-5199

.-..-----,._-------



CERTIFICATE OF SERVICE

I hereby certify that I have this 25th
served the Public Service Commission of
Response to the Petition of Low Tech
depositing copies of same in the United
properly addressed envelope with adequate
delivery to the following parties:

day of July, 1997
South Carolina's
Designs, Inc. by
States mail in a
postage to insure

James M. Tennant, President
Low Tech Designs, Inc.

1204 Saville Street
Georgetown, South Carolina 29440

Joe W. Foster, Esquire
Morris Sinor, Esquire

NC 999191
GTE South

4100 Roxboro Road
Durham, North Carolina 27702

International Transcription Service
1231 20th Street, N.W.

Washington, D.C. 200366

-rC'-~Nl.na~
Administrative Assistant

Columbia, South Carolina
Dated: July 25, 1997



DocKErFILECOPy .

~~~~/~\ '-M)

Before the ~ i~97
FEDERAL COMMUNICATIONS COMMISSION kJ~Jl 2 v

Washington, D.C. 20554

In the Matter of

Petition for Commission Assumption
of Jurisdiction of Low Tech Designs,
Inc.'s Petition for Arbitration with GTE
South before the Public Service Commission
of South Carolina

CC DOCKET NO.
97-165

RESPONSE OF PUBLIC SERVICE COMMISSION OF SOUTH CAROLINA TO
PETITION FOR COMMISSION (FCC) ASSUMPTION OF JURISDICTION

The Public Service Commission of South Carolina (PSCSC)

hereby responds to the Petition of Low Tech Designs, Inc.

(LTD or Low Tech) for Commission (FCC) assumption of

jurisdiction of Low Tech's Petition for Arbitration with GTE

South before the Public Service Commission of South Carolina.

PSCSC denies the contention of LTD that it has failed to

fulfill its duty to arbitrate failed negotiations between LTD

and GTE South (GTE) under Section 252(b) of the

Telecommunications Act of 1996 (the Act). PSCSC therefore

moves that the Federal Communications Commission deny LTD's

Petition.

The Public Service Commission of South Carolina believes

that the reasoning incorporated in Order No. 97-153, Docket

No. 97-052-C, dated March 4, 1997 properly addresses the

concerns raised by LTD in its Petition, and said Order (which

is attached hereto) is hereby incorporated into this response

as fully as if it appeared herein.



As shown therein, under Section 253(b) of the Act, a

State has the continuing ability to impose, on a

competitively neutral basis and consistent with section 254,

requirements necessary to preserve and advance universal

service, protect the public safety and welfare, ensure the

continued quality of telecommunications services, and

safeguard the rights of consumers. PSCSC would argue that

the requirements of S.C. Code Ann. §58-9-280(B), which was

passed by the South Carolina General Assembly after the

Telecommunications Act of 1996, exist for any company that

attempts to enter the local exchange market. The Code

Section (attached hereto in pertinent part) states first,

that its requirements must not be inconsistent with the

Federal Telecommunications Act of 1996. The requirements

that follow this statement are obviously ones which would

allow PSCSC to protect the public safety and welfare, ensure

the continued quality of telecommunications services, and

safeguard the rights of consumers. No "barrier to entry" is

created by these provisions.

The Commission has every right to ascertain an

Applicant's technical, financial and managerial resources,

and that the Applicant can meet the service standards. The

effect of the affordability of local exchange service and the

possible participation in the support of universally

available telephone service at affordable rates are criteria
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under the State Statute that are consistent with the Act.

Finally, potential adverse effects on the public interest by

the application must be examined. All criteria are

consistent with Section 253(b) of the Act.

Further, LTD failed to provide copies of proposed

tariffs, with its filing. As stated in Order No. 97-153, LTD

could have filed an illustrative tariff only, and met

Commission criteria. This is certainly not a "barrier to

entry."

Finally, LTD states that PSCSC violates the

"competitively neutral basis" requirement of Section 253(b)

of the Act, when it approves agreements between an incumbent

LEC and uncertificated entities, but does not arbitrate a

failed agreement between an incumbent LEC and an

uncertificated entity such as LTD. Such is simply not the

case. Sooner or later all entities undergo examination under

the 58-9-280(B) criteria before they may actually provide

local service in South Carolina. Uncertified entities which

were parties to an interconnect agreement may not provide the

service until they provide the same information that LTD was

asked to provide and are approved therefore. Asking an

entrant to meet the criteria before arbitration is granted

simply allows PSCSC to determine in advance of an arbitration

proceeding if an entrant meets the statutory criteria before

it expends its resources on an expensive and potentially

-3-



lengthy arbitration proceeding. A non-entrant that is a

party to an arbitration agreement must also meet the same

criteria before it provides service. Further, LTD's

business arguments are unavailing. Formulating an

illustrative tariff would not have cost the Company an

excessive amount.

In summary, LTD's Petition should be denied. Quite

simply, PSCSC did not "fail to carry out its responsibility"

under Section 252(e)(5). PSCSC attempted to carry out its

responsibility under Section 253(b) to protect the rights of

the consumers of the State of South Carolina, the public

safety and welfare, and to ensure the continued quality of

telecommunications services prior to committing its time to a

potentially lengthy and expensive arbitration process.

Respectfully submitted,

~J±d-~
F. David ButTer
General Counsel
Public Service Commission of

South Carolina
P. O. Drawer 11649
Columbia, South Carolina 29211
(803) 737-5117

Columbia, South Carolina
July :;25: , 1997
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DOCKET NO. 97-0 52-C - ORDER NO. 97~OO .Vi,),"," t" ""1.. ~ - rCa "V '-.

NARCH 4, 1997

IN RE: Petition of Low Tech Designs, Inc.
for Arbitration to Establish Wholesale
Rates and an Interconnection Agreement
for Access to and Rates for Unbundled
Network Elements with GTE South, Inc.

ORDER
DENYING
PETITION

This matter comes before the Public Service Commission of

South Carolina (the "Commission") on the Petition ("Petition") of

Low Tech Designs, Inc. ("LTD") for Arbitration before the

Commission with GTE South, Inc. ("GTE") pursuant to the

Telecommunications Act of 1996 (the "Act"). LTD's Petition was

filed on or about January 17, 1997, and it requests that the

Commission arbitrate several issues between LTD and GTE to

establish an Interconnection Agreement. GTE filed a Return and

Response in Opposition to the Petition on or about February 3,

1997. LTD then filed an Answer to GTE's Return on or about

February 7, 1997. The Commission now considers these filings and

denies LTD's Petition.

LTD attempts to avail itself of the Arbitration provisions of

the Act in order to enter tne local exchange market in South

Carolina. It purports to have begun interconnection negotiations

with GTE in August of 1996 in order to offer enhanced call

processing services and advanced facilities-based network
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"solutions." As admitted in its Petition, LTD is not a

certificated new entrant local exchange carrier (LEC) in South

Carolina. LTD in fact previously submitted an Application for a

Certificate of Public Convenience and Necessity to this

Commission. However, the Commission returned the Application to

LTD for resubmission since the Application was insufficient on

several grounds. LTD has made no further attempt to submit the

complete and appropriate Application or otherwise comply with the

statutory certification requirements.

LTD now seeks relief from the certification requirement of

S.C. Code Ann. Section 58-9-10(13) (Supp. 1996), and further

rejects that statute by stating in its Petition that state

certifications "will be a barrier to entry" to companies such as

LTD to entering the telecommunications market. LTD quotes Section

253(A) of the federal Act regarding barriers to entry as support

for its position: "No State or local statute or regulation, or

other State or local legal requirement, may prohibit or have the

effect of prohibiting the ability of any entity to provide any

interstate or intrastate telecommunications service." In its

prayer, LTD finally requests the Commission arbitrate the

outstanding issues between GTE and LTD.

In its Return to LTD's Petition, GTE states that LTD's

suggestion that Sections 58-9-10(13) and Section 58-9-280(B) et

~. are "barriers to entry" is, at best, fallacious. GTE

illuminates the fact that Section 58-9-280(B) ~ ~. was adopted

after passage of the federal Act and does not conflict with the
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Act. LTD'S Answer to GTE's Response reiterates that Section

58-9-10(13) and related Code Sections are indeed barriers to entry

and are contrary to the spirit and intent of the federal Act.

This Commission is not persuaded by LTD's arguments. S.C.

Code Ann. Sections 58-9-10(13) and Section 58-9-280(B) et ~.

(Supp. 1996) are law in this State. Section 58-9-280(B)

authorizes the Commission to grant certification to applicants

that propose to furnish local telephone service in the service

territory of an incumbent LEC. The »applicants" who propose to

operate as a telephone utility are defined as "new entrant local

exchange carriers» in Section 58-9-10(13), and LTD indeed would be

a "new entrant LEC.» The requirements of Section 58-9-280(B)

exist for any company that enters the local exchange market in

this changing telecommunications industry. We feel that these

Code sections indeed are not violative of or contrary to the

spirit of the federal Act. As support for this position, we rely

on the portion of Section 253 that LTD failed to quote in its

filings:

State Regulatory Authority. - Nothing in [Section 253]
affects the authority of a State to impose, on a
competitively neutral basis and consistent with Section
254, requirements necessary to preserve and advance
universal service, protect the public's safety and
welfare, ensure the continued quality of
telecommunications services, and safeguard the rights
of consumers.

Section 253(B).

This Commission takes seriously its charge to uphold the law

in South Carolina and protect the public's safety, welfare and
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rights, as well as the service quality provided by

telecommunications companies. We do not view our Legislature's

actions as "legal tools" to be used as barriers, but instead as

shields which we must uphold for the protection of consumers.

LTD does not require interconnection rates in order to file

an Application for a Certificate of Public Convenience and

Necessity in South Carolina. LTD may file an illustrative tariff,

as we recognize that final rates are unknown ~ntil an Agreement is

approved by this Commission. Therefore, this Commission denies

LTD's Petition for Arbitration based on LTD's failure to fully

pursue and obtain the certification required for it to become a

competing LEC in South Carolina. We note that no other

"uncertified" company has petitioned this Commission for

Arbitration.

This Order shall remain in full force and effect until further

Order of the Commission.

BY ORDER OF THE COMMISSION:

ch

ATTEST:

~~vA-dJ~
Ex e cut i ve Dire c tor ------

(SEAL)
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Research and Practice References-
20A AmJur PI & Pr Forms (Rev), Public Utilities, Forms III et seq. (rights, duties, alld liabilities).
23 AmJur 1'\ & Pr Forms (Rev), Telecommunications, Forms 92 et seq. (righls and dillies regard

ing service).

Annotations-
Telephone company's right to change subscriber's telephone nnmber. 75 ALR3d 700.

§ 58-9-280. Certificate of public convenience and necessity shall be
obtained prior to construction, operation or extension of plant or
system; exceptions.

(A) No telephone utility shall begin the construction or operation of any
telephone utility plant or system, or of any extension thereof, except thos{'
ordered by the commission under the provisions of Section 58-9-270, without
first obtaining from the commission a certificate that public convenience and
necessity require or will require such construction or operation. But this section
shall not be construed to require any telephone utility to secure a certificate for
any extension within any municipality or district within which it had lawfully
commenced operations on June 16, 1950, or for an extension within or 10 ter
ritory already served by it, neceSSctl y in the ordinary course of its business, or
for an extension into territory contiguous to that already occupied by it as
defined by the commission and not receiving- similar service I"rom another
telephone utility; but, il" any telephone utilil)' in constructing or cXli-neling its
lines, plant, or system unreasonably illlerfercs or is abollt to interkrc 1I11ITaSOIl
ably with the service or system of any other telephone utility, the nllllluission
may make such order and prescribe such terms and conditions ill hanllollY with
Articles 1 through 13 of this chapter as are just alld reasonable.

(8) After notice and an opportunity to be heard, the commission Illay grant a
certificate to operate as a telephone utility. as defined in Section 58-9-10(6). to
applicants proposing to furnish local telephone service in the servin~ territory
of an incumbent LEe, subject to the conditions and exemptions staled in Ihis
section and in applicable federal law. The provisions of this act sh'lll apply to
any such application for a certificate pending before the commission on the ef
fective date of this act; provided, however, that any carrier filing an application
to. furnish telecommunications service as a private line or special access service
provider or as a carrier's carrier prior to March 25, 1996, may elect to comply
with the certification requirements in effect on that date rather than those
contained within this subsection (8); provided, further, however, that such car
rier shall comply with subsection (8)(4) hereof. In determining whether to grant
a certificate under this subsection, the commission may require, not inconsistent
with the federal felec<>,mmunications Act of 1996, that the:

(I) applicant show that it possesses technical, financial, and managerial re
sources sufficient to provide the services requested;

(2) service to be provided will meet the service standards that the commis
sion may adopt;

(3) provision of the service will not adversely impact the availability of af
fordable local exchange service;



§ 58-9-280 PUBLIC UTILITIES, SERVICES AND CARRIERS

(4) applicant, to the extent it may be required to do so by the commission,
will participate in the support of universally available telephone service at af
fordable rates; and

(5) provision of the service docs not otherwise adversely impact the public
interest.

In its application for certification, the applicant seeking- to provide the service
shall set fiJrth with particularity the proposed g-eog-raphic tcrritory to be served,
and a price list and informational tarifl' regarding the types of local exchange
and exchange access services to be provided. Any person granted authority
under this section shall maintain a current price list with the commission. A
commission order, denying or approving- an application for certification of a
new local telephone service provider, shall be entered no more than sixty days
from the filing of the application, eHept that the commission, upon notice, may
extend lhal period not to exceed an additional sixty days.

(C) The commission shall determine the requirements applicable to all local
telephone service providers necessary to implement Ihis subse(·tion. These
requirements shall be consistent with applicable federal law and shall:

(1) provide for the reasonable interconnection of (;lcilities between all
(:ertificated local telephone service providers upon a bona fide request for
interconnection, subject to the negotiation process set forth in subsection (D)
of this section;

(2) provide for the transfer of telephone numbers between local telephone
service providers in a manner that is technically feasible;

(3) provide fill' the reasonable unbundling of network elements upon a
request from a LEC where technically feasible and priced in a manner that
recovers the providing LEe's cost;

(4) determine, for small LEe's, when and under what circumstances resale
of local exchange telephone services is in the public interest and should be
allowed. Telecommunications services that are available at retail to a specific
category of subscribers only shall not be offered for resale to a different cat
egory of subscribers; and

(5) provide for the continued development and encouragement of univer
sally available basic local exchange telephone service at reasonably affordable
rates.

The final commission order implementing these requirements shall be issued
within six months of the effective date of this section, except that the commis
sion, upon notice; may extend that period up to an additional ninety days.

(D) A LEe shall negotiate the rates, lerms, and conditions for local intercon
nection. In the event that the parties are unable to agree on appropriate rates,
terms, and conditions for interconnection within one hundred thirty-five to one
hundred sixty days of receipt of a bona fide request, either party may petition
the commission for determination of'the appropriate rates, terms, and condi
tions for interconnection. This period may be shortened or extended by mutual
agreement of the parties, The commission shall determine the appropriate rates,
terms, and conditions for interconnection within nine months from the filing of
the petition in accordance with the terms of applicable federal law.

(E) In continuing South Carolina's conullitmenl to universally available basic
local exchange telephone service al alionlabic ratcs and to assisl with the align
ment of prices and/or cost recovery with costs, and consistent with applicable
f'cderal policies, the commission shall establish a universal service fund (USF)
40 For latest statutes call 1-1100-527-0430
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